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Agenda

1) Helping undocumented employees,
Harder than you think
2) Immigration Status vs. Authorization
to stay in the United States

Form I-9
•

•
•

Employers must verify that individuals are
eligible to work by obtaining a Form I-9 and
inspecting the required supporting documents
at the time of hiring.
Employees must provide employers with
documents that show (1) identity and (2)
employment eligibility.
Employees must also attest under penalty of
perjury that they are either U.S. nationals or
aliens authorized to work in the United States.

List of Acceptable Documents

What should you know?
• An employer is liable under IRCA for “knowingly” hiring
or continuing to hire unauthorized aliens.
• Liability is not limited to those situations in which the
employer has actual knowledge that an employee is not
authorized to work.
• Regulations define “knowledge” to include constructive
knowledge, as well as actual knowledge, which may be
inferred through certain circumstances.

Recruitment Questions about Immigration Status

• Non-Discrimination Requirement
• No Discrimination Allowed Between U.S. Citizens, U.S. Nationals, Permanent
Residents, Asylees, Refugees, and 1986 amnesty program’s “Temporary
Residents.”
• Recruiters NOT allowed to ask “Are you a U.S. Citizen?” or
“Do you have a Green Card?”
• Recruiters NOT allowed to request specific documents or to require “more or
different” documents than the minimum required.

Panda Express Case
•

Department of Justice

•

Wednesday, June 28, 2017

•

Justice Department Settles Immigration-Related Discrimination Claim Against Panda Express

•

The Justice Department announced today that it reached a settlement agreement with Panda Restaurant Group, Inc. (Panda Express), a restaurant chain with
over 1,800 locations in the United States. The agreement resolves the department’s investigation into whether Panda Express discriminated against non-U.S.
citizens in violation of the Immigration and Nationality Act (INA) when reverifying their permission to work.

•

The department’s investigation concluded that Panda Express unnecessarily required lawful permanent resident workers to re-establish their work
authorization when their Permanent Resident Cards expired, while not making similar requests to U.S. citizen workers when their documents expired. The
investigation also revealed that Panda Express routinely required other non-U.S. citizen workers to produce immigration documents to reverify their ongoing
work authorization despite evidence they had already provided sufficient documentation. The antidiscrimination provision of the INA prohibits such requests
for documents when based on an employee’s citizenship status or national origin.

•

Under the settlement, Panda Express will pay a civil penalty of $400,000 to the United States, establish a $200,000 back pay fund to compensate workers who
lost wages due to the company’s practices, train its human resources personnel on the requirements of the INA’s anti-discrimination provision, and be subject
to departmental monitoring and reporting requirements.

•

“Employers should ensure that their reverification practices comply with laws that protect workers against discrimination,” said Acting Assistant Attorney
General Tom Wheeler of the Civil Rights Division. “The Justice Department applauds Panda Express for its cooperation during this investigation and its
commitment to compensating workers who may have lost wages due to its documentary practices.”

•

Work-authorized, non-U.S. citizens who lost work at Panda Express between May 31, 2014, and June 28, 2017, due to Panda Express’ documentary practices
may be eligible for back pay for the wages they would have earned.

Unauthorized Population by the Numbers
Demographics

Estimate

% of Total

Unauthorized population ages 16 and older

10,491,000

100%

Employed

7,003,000

67%

Married to a US citizen

1,247,000

12%

Married to a legal permanent resident (LPR)

746,000

7%

Reside with at least one US-citizen child

3,261,000

31%

Reside with no children

6,678,000

63%

Less than 5 years of US residence

2,009,000

18%

20 or more years of US residence

2,387,000

21%

Who can get relief?
• Forms of immigration relief include:
• Discretionary relief
• Cancellation of removal
• Asylum
• Adjustment of status
• Voluntary departure
• Administrative appeals and judicial review

Can you help your undocumented employees?
• I-601 Waiver:
• Waives the “unlawful presence” and
“misrepresentation” grounds of
inadmissibility for foreign nationals who have
a U.S. citizen or LPR spouse or parent

• Should demonstrate “extreme hardship” to the
citizen or LPR spouse or parent if waiving
unlawful presence

3 and 10 Year Bars
(Only Applicable After April 1, 1997)
• 3 year bar: Immigrant who enters United States without
inspection, stays for more than 180 days but less than one
year, then leaves the United States → barred from reentering US for 3 years
• 10 year bar: Immigrant who enters United States without
inspection, stays for more than one year, then leaves United
States → barred from re-entering United States for 10 years

3 and 10 Year Bars
• The catch: An immigrant who entered EWI or overstays their visa may need to
leave the United States to apply for a green card abroad, but as soon as they
depart, they are immediately barred from re-entering the country for three or
ten years.
• Example: Michael entered the US without inspection in March 2000. In 2010
he gets married to a U.S. citizen. In order to seek adjustment of status, or
obtain the green cards, he must leave the United States to apply for an
immigration visa at the U.S. embassy in his home country. As soon as Michael
leaves, he is barred from re-entering the United States for 10 years.

Avoiding the 3 and 10 Year Bars
• A waiver of the three- or ten-year bar is available, if the visa
applicant is the spouse or child of a U.S. citizen of an LPR and
only if the applicant can prove that the denial of the waiver
would result in “extreme hardship” to the applicant’s citizen
or permanent resident spouse or parent (qualifying relative) .
Hardship to the immigrant is not a factor, and hardship to the
immigrant’s children is not a factor (only indirectly to the
qualifying relative) (even if the children are U.S. citizens).

Extreme Hardship
• Foreign nationals seeking an I-601 waiver for unlawful
presence, must show extreme hardship to a U.S. citizen or
LPR spouse or parent:
•
•
•
•
•

Health
Financial considerations
Education
Personal considerations
Special considerations

Adjust Under Section 245i
• The law stated, from 1994 to 1998, if you were illegally in the United States and wanted to
adjust your status, you could apply for adjustment of status by paying a penalty of $600.00.
That penalty was increased in the year 1998 and was raised to $1,000.00.
• That law extended under Bill Clinton until April 30, 2001.
• That law ended April 30, 2001.
• In order to qualify under section 245i, you (or your parents while you were a minor) must
have had a relative or an employer file a visa petition (forms I-130 and I-140) or a labor
certification on the your behalf on or before April 30, 2001.
• If the visa petition or labor certification was filed between January 15, 1998 and April 30,
2001, there is an additional requirement that you be present in the U.S. on December 21,
2000, the day the final extension of section 245(i) was signed into law.

When Derivatives May Adjust under 245(i)
• Example. Juan entered the United States illegally in 1997, is the beneficiary of a fourth preference petition
filed on his behalf by his US citizen brother in 2000. The petition was approved. Juan married his
undocumented wife, Juanita, in March 2001. When the F-4 priority date becomes current, both Juan and
Juanita are eligible to adjust as grandfathered aliens under 245(i). Should he and his wife divorce before the F4 becomes current, Juan can still adjust under 245(i) when it does become current, and Juanita can adjust
under 245(i) should she become the beneficiary of a separate petition filed in her behalf, such as by a
subsequent husband.
• Example. Same facts only Juan and Juanita marry in March 2013 and they stay married. Juanita is considered
an after-acquired spouse. Juanita is not grandfathered under 245(i), but is still eligible to adjust with Juan
under 245(i), regardless of when she entered the United States. Since she is not considered grandfathered,
she could not divorce Juan, re-marry, be petitioned by an LPR or U.S. citizen spouse, and adjust under
245(i). She could only adjust under 245(i) as Juan’s derivative spouse.
• Example. The husband, Charlemagne, had a family-based petition filed in his behalf prior to April 30, 2001 by
his first spouse, though the couple later divorced. Because the petition was considered approvable at the
time of filing, Charlemagne was grandfathered under 245(i). However, in order to adjust, he needed a new
petition filed in his behalf. He and his second wife, Vanessa, were married after April 30, 2001, thus making
her an after-acquired spouse. But his second wife was also undocumented. Because she could not file a
petition in his behalf, he could not take advantage of his grandfathered status based on their marriage.

Eligibility Requirements for Parole-in-Place
(The program is currently limited to the spouses, parents, and children of current or former members of the U.S.
military. )

In order to apply for parole-in-place, the person must:
1. Have a spouse, parent, or child who is a current or former member of the U.S. military;

2. Have not previously been admitted or paroled; and
3. Not have any adverse factors that would cause the application to be denied as a matter of discretion.

The military member must be:
• Serving in active duty of the U.S. Armed Forces;
• A current member of the Selected Reserve of the Ready Reserve; or
• A veteran who previously served in the U.S. Armed Forces or Selected Reserve of the Ready Reserve.
In order to serve in the military one must be either a U.S. citizen or a lawful permanent resident (LPR). Therefore, it is unlikely that the military member will not
be in one of those two categories.
It is not necessary that the military member have served overseas or have been in combat.
Practitioners report that it is not necessary that the veteran – a term that is undefined – have been honorably discharged. Veterans certainly include those who
served in World War II, the Vietnam
War, and the Iraqi War. The term Selected Reserve of the Ready Reserve includes service in the National Guard.
No Previous Admission or Parole. The applicant for parole-in-place must not previously have been admitted or paroled into the United States. There is no
requirement, however, that the applicant prove that he or she entered illegally.

Cancellation of Removal - Eligibility
• For Non-LPRs:
• Has been physically present in the US for continuous period of 10 or
more years
• Has been a person of good moral character for 10 years
• Has not been convicted of any offense under INA 212(a), 237(a)(2) or
237(a)(3)
• Establishes that removal would result in exceptional or extremely
unusual hardship to US citizen or LPR spouse, parent, or child; and
• Warrants a favorable exercise of discretion

Three Immigration Myths
• “Just get in line”
• “Anchor Babies”
• “Money Solves Everything”

Just get in line
• Myth: Undocumented
immigrants should just “wait in
line” and enter the United States
like legal immigrants did.
• Reality: There is no “line.” For
millions of undocumented
individuals, it is impossible for
them to become legal or to
adjust their status.

There is no line
• For many undocumented immigrants, there is no “line” they can stand in to
adjust their status.
• Example: Marco entered without inspection in 2004 and has been living and
working in the United States for 15 years. He is married to a US citizen and has
never been arrested. He has three US citizen children. Does he have a way to
become a permanent resident? Maybe - there is no line for Marco. Even if he
leaves the United States and waits 10 years, he will be able to adjust his status
if his wife suffers “extreme hardship.”

Anchor Babies
• Myth: Immigrants can have a
baby in the United States and
then adjust their status.

• Reality: EWI parents of a U.S.
citizen child must have a U.S.
citizen spouse or parent to
qualify for an I-601 waiver.

Anchor Babies
• Example: Cecilia entered without inspection and is married to an LPR spouse. They
have a US citizen child, who is 21 years old. Can the child petition USCIS on behalf of
Cecilia in order to adjust her status? No – Cecilia does not have a US citizen spouse
or a US citizen parent. She cannot adjust her status and must leave the country in
order to petition for adjustment.
• Example: Julian entered without inspection and has a US citizen child. Julian’s child is
diagnosed with a terminal illness. Can Julian petition USCIS for a waiver of
inadmissibility in order to lawfully remain in the United States to care for his child?
No, in order to qualify for a waiver of inadmissibility, Julian must show extreme
hardship to a US citizen parent or spouse. The hardship suffered by his US citizen
child will not help him in immigration court.

Money Solves Everything
• Myth: With enough money
and experienced attorneys,
any immigration problem can
be solved.
• Reality: Immigrations rules
are hard and fast – there are
some situations that are
impossible to fix with money.

Money Solves Everything
• Example: Yedoye entered without inspection is 1995. He is married to a US
citizen and has been successful in his career, rising to become vice president of
a large company. Can his company petition USCIS and pay a fee to keep their
valuable company officer? No, Yedoye must leave the country and apply for
consular processing. He will be barred from re-entering the US for 10 years
unless his wife suffers “extreme hardship.”

Immigration Statuses to Know
• Legal Permanent Residents
• Temporary Protected Status (TPS)
• DACA
• Work VISAs

Green Cards
• Form I-551
• Allows individuals to
permanently reside
and work in the United
States
• Can be issued
conditionally (i.e. to a
spouse)

Employment-based Immigrant Categories
• First Preference (EB-1)
• Extraordinary Ability, Outstanding Researcher, Multinational Executive
• Exempt from Labor Certification Requirements

• Second Preference (EB-2)
• Nat’l Interest Waiver of the Labor Cert, or Advanced Degree Professionals or Exceptional
Ability
• Labor Cert required for Advanced Degree Professionals, Bachelors plus 5 years
experience

• Third Preference (EB-3) (Labor cert required)
• Skilled Worker (2+ years experience)
• Professionals: Bachelor’s Degree
• Unskilled: less than 2 years experience

Employment–based Immigration Procedure
•
•
•
•
•
•
•

Employer-sponsored or self-sponsored (if no labor cert. req’d)
Labor certification or extraordinary/national interest/exceptional
Multiple petitions
Multi-step process (Labor Cert → I-140 → I-485)
I-485 approval = green card
Non-immigrant status?
Policy issue: evaluation of permanent residence eligibility at time
of hire

Temporary Protected Status (TPS)

Temporary Protected Status
• Certain countries designated by the Secretary of
Homeland Security
• TPS beneficiaries not removable from United States
• Individuals must file for TPS during registration
period
• Certain individuals not eligible

Deferred Action for Childhood Arrivals (DACA)

DACA
• Requirements to qualify:
•
•
•
•
•
•

Under the age of 31 as of June 15, 2012
Came to the United States before 16th birthday
Have continuously resided in United States from June 15, 2007 until present
Were physically present in US on June 15, 2012
Had no lawful status on June 15, 2012
Are currently in school, have graduated, have a GED, or are an honorably
discharged veteran
• Have not been convicted of a felony, significant misdemeanor, and do not pose a
threat to national security

DACA Today
• Current DACA recipients in limbo
• No new DACA applications accepted
• Several lawsuits challenging Trump’s cancellation of
DACA (Injunctions allow DACA recipients to
continue to file for renewal)

Work VISA Categories
•
•
•
•
•
•
•
•
•

Permanent VISA
H-1B
H-2A
H-2B
E visas
L visas
O visas
P visas
TN visas

H-1B VISAs
Basic requirements
Job Offer
Prevailing Wage
Bachelors or higher degree
Specialty occupation

Procedure and processing times
Dual intent
Quota & Exemptions
Length of approval
Extensions
Spouses and work authorization

Other Non-Immigrant VISA Options
•
•
•
•
•
•
•
•
•

Visitors for Business or Tourism (B) (includes Visa Waiver Program/ESTA)
Students (F)
Professional Workers (H-1B)
Exchange Visitors (J)
Extraordinary Ability (O-1)
Canadian & Mexican Professionals (TN-1)
Intra-Company Transferees (L-1)
Treaty Traders and Investors (E-1/E-2)
Family Members (F-2, J-2, H-4, L-2, O-3, TD)

Other Non-Immigrant VISA Options
• Extraordinary Ability (O-1)
• National or international renown
• Employer-sponsored

• Canadian/Mexican Professionals (TN)
• Profession must be on the NAFTA list

• Intra-Company Transferees (L-1)
• Oversees subsidiary/affiliate transfers
• Manager/Executive or Specialized Knowledge

• Treaty Traders/Investors (E-1/E-2)
• National of treaty country
• 50% of company owned by treaty nationals

Employment VISA Comparison

Disclaimer
•

ABOUT US. Established in 1998, Monty & Ramirez LLP is a labor, employment and immigration law firm. The offers a range of corporate legal
services to Fortune 500, publicly-traded companies, major industry associations and governmental agencies (notably serving as Immigration
Counsel for the agencies). The Firm represents employers in investigations and audits conducted by the National Labor Relations Board,
Department of Labor, Bureau of Citizenship and Immigration Service, Occupational Safety and Health Administration and Equal Employment
Opportunity Commission.

•

DISCLAIMER. Please note that this presentation is for informational purposes only and provides general information concerning employment and
immigration law to help you identify when you may need additional advice. It is not an exhaustive treatment of the statutes, case law or
regulations that are involved with the subject. Please recognize that the law is developing rapidly in this area and you will want to obtain current
legal advice on your specific situation before taking action. Employment and Immigration law liabilities are often highly dependent on the
particular facts and circumstances of the individual case or situation. As such, employers should seek the advice of counsel prior to making their
determinations. Monty & Ramirez LLP is available to answer any employment or immigration related issue(s) with Your Company.

COPYRIGHT MATERIALS
•

This presentation was prepared for the sole use of Monty & Ramirez LLP. Any unauthorized use is an infringement of attorney work product,
trade secrets, copyright law, and any other violation of law. Accordingly, this presentation is protected by US and International copyright laws.
Reproduction, distribution, display and use of the presentation without permission of the speaker is prohibited. Any unauthorized use of this
presentation is strictly prohibited and Monty & Ramirez LLP reserves all rights to pursue legal action for any unauthorized use of it.

